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CITY OF BELMONT

Staff Report

RESOLUTION REGARDING THE CITY OF BELMONT’S INTENTION TO ISSUE TAX-
EXEMPT 2009 SEWER TREATMENT FACILITY REVENUE BONDS (AUTHORIZATION
REIMBURSING QUALIFYING SEWER TREATMENT FACILITY EXPENDITURES IN
ADVANCE OF BOND SALE)

Honorable Mayor and Council Members:

Summary
Approval of the attached resolution will allow the City to reimburse itself for qualifying sewer

treatment facility expenditures from the proceeds of a future sewer treatment facility revenue
bond. This item was carried over from the meeting of March 24, 2009.

Background
This item was originally introduced at the March 24, 2009 meeting and carried over to the April

14, 2009 meeting, at which time Council agreed to again carry this item over so as to give
Councilmember Lieberman an opportunity to meet with the SBSA Board regarding the
allocation of funds. Councilmember Lieberman will be providing a verbal report on this matter.

Discussion

Staff would like City Council to take action on the reimbursement of the qualifying sewer
treatment facility expenditures, separate and apart from Councilmember Lieberman’s verbal
report and the reimbursement of the $935,108.48 requested by SBSA.

The City’s financial advisor has weighed in on this issue and strongly recommends Council
taking action on the reimbursement resolution. The purpose is to protect Council’s interest by
providing legal coverage. That report is attached for additional details and alternatives are
provided below for Council’s options on this action item.

If no action is taken at this time, there is the potential that any SBSA-related project costs paid
by the City out of its other resources may not be eligible for reimbursement from bond proceeds
acquired at a later date.

This staff report includes four options for Council to consider, which are more fully described in
the “Alternatives” section and are summarized as follows: (1) adopt the resolution as originally
proposed; (2) release payment of $935,108.48 and adopt the resolution with two additional
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clauses stating that the allocation of costs must reflect Belmont’s fair share of the project and
that the JPA should be updated to both reflect current flow data and fairly represent the interests
of all SBSA members; (3) provide staff with additional direction regarding the issuance of
payment and adopt the resolution with or without the two additional clauses; and, (4) defer the
payment and adopt the resolution with the two additional clauses.

General Plan/Vision Statement
No impact.

Fiscal Impact
No fiscal impact.

Public Contact
Posting of City Council agenda.

Recommendation
Adopt the attached resolution.

Alternatives

1. Adopt the attached resolution as originally proposed.

2. Adopt the attached resolution with the following two clauses and release payment of
$935,108.48:
(1) Whereas, this Resolution is without prejudice to the City of Belmont’s position that the
allocation of costs among the SBSA member entities for the force main reconstruction must
be modified to reflect Belmont’s fair share of that project, based on the length and/or size
of that portion of the conveyance system actually used by Belmont;
(2) Whereas, this Resolution is without prejudice to the City of Belmont’s position that the
JPA, which was last amended over 25 years ago, should be updated to reflect current data
regarding flows, and should be modified to more equitably represent the respective
interests of all of SBSA’s member entities.

3. Adopt the attached resolution with or without the following two clauses and provide staff
with additional direction regarding the payment of $935,108.48:
(1) Whereas, this Resolution is without prejudice to the City of Belmont’s position that the
allocation of costs among the SBSA member entities for the force main reconstruction must
be modified to reflect Belmont’s fair share of that project, based on the length and/or size
of that portion of the conveyance system actually used by Belmont;
(2) Whereas, this Resolution is without prejudice to the City of Belmont’s position that the
JPA, which was last amended over 25 years ago, should be updated to reflect current data
regarding flows, and should be modified to more equitably represent the respective
interests of all of SBSA’s member entities.

4.  Adopt the attached resolution with the following two clauses and defer payment of
$935,108.48 to a date uncertain:
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(1) Whereas, this Resolution is without prejudice to the City of Belmont’s position that the
allocation of costs among the SBSA member entities for the force main reconstruction must
be modified to reflect Belmont’s fair share of that project, based on the length and/or size
of that portion of the conveyance system actually used by Belmont;

(2) Whereas, this Resolution is without prejudice to the City of Belmont’s position that the
JPA, which was last amended over 25 years ago, should be updated to reflect current data
regarding flows, and should be modified to more equitably represent the respective
interests of all of SBSA’s member entities.

Attachments

A. Resolution Regarding its Intention to Issue Tax- Exempt 2009 Sewer Treatment Facility
Revenue Bonds

B. Memorandum from Financial Advisor Schaefer

Respectfully submitted,

Thomas Fil Jack R. Crist
Finance Director City Manager
Staff Contact:

Thomas Fil, Finance Director
(650) 595-7435
tfil@belmont.gov
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RESOLUTION NO.

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BELMONT
REGARDING ITS INTENTION TO ISSUE TAX- EXEMPT 2009 SEWER
TREATMENT FACILITY REVENUE BONDS

WHEREAS, the City Council of the City of Belmont (the “City”), acting through the Belmont
Joint Powers Financing Authority (the *“Authority”), desires to finance the costs of acquiring,
constructing, repairing, expanding, modernizing, and/or equipping of sewer treatment facilities,
as provided in Exhibit A attached hereto and incorporated herein (the “Project™);

WHEREAS, the City intends to finance the acquisition, construction, repairing, expanding,
modernizing, and/or equipping of the Project or portions of the Project with the proceeds of the
sale of treatment facility revenue bonds or other forms of debt, the interest upon which is
excluded from gross income for federal income tax purposes (the “Bonds™); and

WHEREAS, prior to the issuance of the Bonds the City desires to incur certain capital
expenditures (the “Expenditures”) with respect to the Project from available moneys of the City,
including the payment of the City’s share of the costs of the South Bayside System Authority in
connection with the treatment facilities;

WHEREAS, the City Council has determined that those moneys to be advanced on and after the
date hereof to pay the Expenditures are available only for a temporary period and it is necessary
to reimburse the City for the Expenditures from the proceeds of the Bonds; and

NOW, THEREFORE, BE IT RESOLVED, that the City Council of the City of Belmont,
orders and determines as follows:

SECTION 1. The City hereby states its intention and reasonably expects to
reimburse Project costs incurred prior to the issuance of the Bonds with proceeds of the Bonds.
Exhibit A describes either the general character, type, purpose, and function of the Project, or the
fund or account from which Project costs are to be paid and the general functional purpose of the
fund or account.

SECTION 2. The reasonably expected maximum principal amount of the Bonds
is $45,200,000.

SECTION 3. This resolution is being adopted not later than 60 days after the
payment of the original Expenditures (the “Expenditures Date or Dates”).

SECTION 4. The City will make a reimbursement allocation, which is a written
allocation that evidences the City’s use of proceeds of the Bonds to reimburse an Expenditure,
no later than 18 months after the later of the date on which the Expenditure is paid or the Project
is placed in service or abandoned, but in no event more than three years after the date on which
the Expenditure is paid. If both the City and a licensed architect or engineer certify that at least
5



years is necessary to complete construction of the Project, the maximum
reimbursement period is changed from 3 years to 5 years.

SECTION 5. Each Expenditure will be either (a) of a type properly chargeable to
a capital account under general federal income tax principles (determined in each case as of the
date of the Expenditure), (b) a cost of issuance with respect to the Obligations, (c) a nonrecurring
item that is not customarily payable from current revenues, or (d) a grant to a party that is not
related to or an agent of the City so long as such grant does not impose any obligation or
condition (directly or indirectly) to repay any amount to or for the benefit of the City.

SECTION 6. This resolution is consistent with the budgetary and financial
circumstances of the City, as of the date hereof. No moneys from sources other than the
Obligations are, or are reasonably expected to be reserved, allocated on a long-term basis, or
otherwise set aside by the City (or any related party) pursuant to their budget or financial
policies with respect to the Project costs. To the best of our knowledge, this Board is not aware
of the previous adoption of official intents by the City that have been made as a matter of course
for the purpose of reimbursing expenditures and for which tax-exempt obligations have not been
issued.

SECTION 7. This resolution is adopted as official action of the City in order to
comply with Treasury Regulation 81.150-2 and any other regulations of the Internal Revenue
Service relating to the qualification for reimbursement of City expenditures incurred prior to the
date of issue of the Obligations.

SECTION 8. The limitations described in Section 3 and Section 4 do not apply to
(@) costs of issuance of the Obligations, (b) an amount not in excess of the lesser of $100,000 or
five percent (5%) of the proceeds of the Obligations, or (c) any preliminary expenditures, such as
architectural, engineering, surveying, soil testing, and similar costs other than land acquisition,
site preparation, and similar costs incident to commencement of construction, not in excess of
twenty percent (20%) of the aggregate issue price of the Obligations that finances the Project for
which the preliminary expenditures were incurred.

SECTION 9. All the recitals in this resolution are true and correct and this City
Counsel so finds, determines and represents.

* * * k* * * *x * * * * X k*k * * * * * k*x * * *x * * * X *x k* * * x *



I hereby certify that the foregoing Resolution was duly and regularly passed and adopted by the
City Council of the City of Belmont at a regular meeting thereof held on April 28, 2009 by the
following vote:

AYES, COUNCILMEMBERS:

NOES, COUNCILMEMBERS:

ABSTAIN, COUNCILMEMBERS:

ABSENT, COUNCILMEMBERS:

CLERK of the City of Belmont
APPROVED:

MAYOR of the City of Belmont



Exhibit A

The Project is defined as those costs of acquiring, constructing, repairing, expanding,
modernizing, and/or equipping of water treatment facilities, as provided in the document titled,
South Bayside System Authority’s Capital Improvement Program (CIP), 10 Year Plan, FY 08-09

to FY 17-18, dated April 2008, and periodically updated thereafter, is incorporated herein by
reference.




A/ Mas1s Avvisons MEMORANDUM

To: Thomas Fil

City of Belmont

From: Tim Schaefer

Date: April 20, 2009

Re: Reimbursement Resolution for Sewer Improvements and/or SBSA Costs to be Financed
SUMMARY

A local government agency must adopt a resolution declaring its official intent to reimburse itself (a
"Reimbursement Resolution") if it intends to use proceeds from a tax-exempt bond issue to reimburse
project costs paid prior to the availability of the proceeds from the debt issue. This requirement arises
from Treasury regulations adopted a number of years ago. The basic premise is that the Treasury wishes
to avoid situations in which a local government agency issues tax-exempt debt for the purpose of
“reimbursing” itself for expenditures made in the past — perhaps many years in the past. This process
was visibly abused by a number of issuers in the late 1980s and provoked the imposition of the current
regulatory regime.

Project costs for SBSA-related costs paid by the City out of its other resources, prior to adopting a
Reimbursement Resolution, may not be eligible for reimbursement from bond proceeds acquired at a
later date because of the Treasury regulations.

The City’s current situation requires prompt action on the matter of adopting a Reimbursement
Resolution. Adoption of such a resolution does not obligate the City in any way to either (a) actually
issue the debt required for the reimbursement; or (b) accept any specific terms of such a borrowing.

In order to preserve the City’s ability to issue tax exempt bonds for SBSA-related costs, we strongly
encourage you to adopt a Reimbursement Resolution before spending any money from other sources
that might be reimbursed from bond proceeds. Deliberation of the financing or funding alternatives for
the City’s SBSA-related costs are unaffected by this action and can continue during the pendency of the
Reimbursement Resolution.

1301 Dove Street ¢ Suite 380 ¢ Newport Beach, California 92660
Telephone: (949) 428-8363
www.magisadvisors.com



Memorandum to Mr. Fil

City of Belmont

Subject: Reimbursement Resolution for SBSA-related Costs
April 20, 2009

Page 2 of 3

RESOLUTION CONTENT

A Reimbursement Resolution must (1) be adopted within 60 days of when the first payment of project
costs to be reimbursed is made, and (2) contain the following three elements:

A - Statement of Expectation to Reimburse.

The Reimbursement Resolution must contain a statement that the City reasonably expects to reimburse
allowable expenditures with proceeds of "debt" to be incurred by the City at a later date — note that the
debt need not be a specific bond issue; it can be a bank loan, promissory note or another instrument.

B - Description of Project for Which Disbursements Will Be Reimbursed.

The Reimbursement Resolution must contain a general description or function of the project with
enough specificity to enable “tracking” to the City’s Capital Improvement Plan. Ideally, the
Reimbursement Resolution would also include an identification of the fund or account to be reimbursed
and a description of the general functional purpose of the fund or account (for example, the "SBSA
capital improvements program").

C - Maximum Principal Amount of the Bonds or Debt.
The Reimbursement Resolution must state the maximum principal amount of debt expected to be
issued for the project, i.e., the estimated par amount of the bonds or notes to be issued.

EXCEPTIONS

The Treasury regulations contain two exceptions to the Reimbursement Resolution requirement
described above.

Exception 1: Preliminary Expenditures.

The City may use bond proceeds to reimburse itself for certain disbursements, without first adopting a
Reimbursement Resolution, if the disbursements are for “preliminary expenditures" and such
disbursements have been made for “soft costs” such as engineering costs, facilities plans, surveying, soil
testing, and similar costs incurred prior to the start of construction. Preliminary expenditures do not
include land acquisition, site preparation and similar pre-construction costs, but if there are specific
costs here that are unclear, please consult your bond counsel.

Exception 2: “de minimis” Exception.

The City may use bond proceeds to reimburse itself for certain disbursements without first adopting a
Reimbursement Resolution if the amount of the reimbursement does not exceed the lesser of $100,000
or five percent (5%) of the proceeds of the debt.

00103443
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OTHER MATTERS

Generally, the reimbursement must occur not later than eighteen months after the later of: (i) the date
on which the expenditure is made; or, (ii) the date the “project” is placed in service. However, the
reimbursement cannot occur more than three (3) years after the expenditure is actually made.

The IRS reimbursement regulations do not allow for the reimbursement of principal or interest
payments made by the City out of its other funds. However, interest costs on an advance from another
fund might be eligible for reimbursement provided that they are also eligible to be capitalized costs —
please obtain specific tax counseling on this issue, as it is beyond the scope of our expertise.

We are pleased to be of continuing service to you on these matters. Please contact us if we can assist
you with the implementation of these recommendations.

00103443
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